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DETAILED ACTION 

Claims 1-36 are rejected under 35 U.S.C. 112, first paragraph, because the 
specification, while being enabling for a ratio of fatty acids omega 6 to omega 3, does 
not reasonably provide enablement for a ratio of omega 3 to omega 6 of 5:1 to about 
10:1. The specification does not enable any person skilled in the art to which it pertains, 
or with which it is most nearly connected, to make the invention commensurate in scope 
with these claims. Applicant cites page 2, line 31- to p. 3 line 1 for support. However, 
the specification also discloses on page 8, support for the ratio of omega 6 to omega 3. 
It is not seen how both of these ratios are correct. Clarification is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

Claims 1-4, 9-12, 15-19, 22, 23, 26-30, 33, 34 are rejected under 35 
U.S.C. 102(a) as being anticipated by Mark et al. (6,200,950). 

The claims are rejected for the reasons of record. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 1-4, 6-12, 15-23, 26-34 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Mark et al. in view of Whitney et al. 

The claims are rejected for the reasons of record cited in the last office action. 

Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Mark et 
al. in view of Whitney et al. as applied to claims 1-4, 6-12, 15-23, 26-34 above, and 
further in view of Ballevre et al. Kawasaki et al. an Etzel. 

The claim is rejected for reasons cited in the last office action. 

Claims 13, 14, 24, 25, 35, 36 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Mark et al. in view of Whitney as applied to claims 1-4, 6-12, 15-23, 
26-34 above, and further in view of Cavaliere et al. The claims are rejected for the 
reasons of record cited in the last office action. 

ARGUMENTS 

Applicant's arguments filed 1-7-04 have been fully considered but they are not 
persuasive. Applicants argue that the reference to Mark is to a seriously ill person, but 
that the claimed methods are to improved muscles protein synthesis and that Mark does 
not mention the word "muscle", or preventing muscle loss or accelerating muscle 
recovery and that a different class of people is addressed such as the elderly, 
convalescent and anorexic patients. However, the phrase "for improving muscle 
protein synthesis" is seen as an intended use as in claim 1 and similarly in the other 
independent claims. Claim 1 only says that it is a method for improving muscle protein 
synthesis by administering an effective amount of the composition. The composition 
has been shown as known. Applicants do not argue that it is not. The reference 
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discloses that the amount of protein in the composition is optimal for moderate tissue 
repair of the targeted population (col. 3, lines 35-45). The claimed ingredients have 
been shown in the claimed amounts, so protein synthesis must have been improved 
using the claimed composition. Also, as in the Mark et al. in view of Whitney rejection, 
Whitney et al. disclose that it is known that muscles are made of protein and that 
particular amounts of protein are designed to cover the need to replace protein 
containing tissue which is lost (page 178, col. 2, 2nd complete para, and pages 138 
and 139). Even in a 102 rejection, Whitney can be used as a teaching reference. 
As to the different class of people addressed, no class is seen in claim 1. In claim 15 
"individuals at risk" are part of the intended use. Certainly seriously ill people are such, 
and this would cover anorexic people and illness in the elderly. 

Applicants argue as to the 103 rejection and particularly that Whitney is to 
building muscles in athletes, using diet and exercise regimes. However, Whitney was 
used to show that muscles are made of protein as cited before. 

Applicants argue that the further reliance on the remaining references is not 
proper. However, the references were used for what they teach and the whole 
invention does not need to be found in one reference. Ballevre et al. disclose that a 
protein composition containing can be used in a nutritional supplement, and Kawasaki 
et al. that it is known to use GMP's in food, and Etzel that is it known to use GMP in 
nutraceuticals. Further reasons for the use of these references are cited in the last art 
rejection. 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Helen F. Pratt whose telephone number is 571-272- 
0404. The examiner can normally be reached on Monday to Friday from 9:30 to 6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Milton Cano, can be reached on (571) 272-1398. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 571-272- 
0987. 
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